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QUESTION PRESENTED 


Whether the district court erred in dismissing this complaint 
against the administratrix on the ground that the claim of the 
United States was barred by limitations and/or brought against 
an improper party, where the record failed to show that the 
administratrix had distributed the assets of the estate or filed 
an account in the probate court prior to the time that the United 
States filed its claim against the estate. 


qq) 


‘Question presented 
Jurisdictional statement 
Statement of the case 
Statutes involved... 
Statement of points 
Summary of argument 


CITATIONS 
Cases: 
Clawans v. Sheetz, 67 App. D.C. 366, 92 F. 2d 517 
Hawley v. Hawley, 72 App. D.C. 376, 114 F. 2d 745. 
United States v. David J. Murphy, Municipal Court for the 
District of Columbia, Criminal Division, No. 480889, June 


Statutes: 
District of Columbia Code, 1951 edition: 


3, 6, 7, 8, 9, 10, 11 
.--- 4, 6, 7, 8 9, 10, 11 
Section 18-530 4, 6, 7,8, 9, 10, 11 
Section 20-117 
Section 20-303 
Section 24-301 
Section 24-302 
Miscellaneous: 
2 Mersch, Probate Court Practice in the District of Columbia 
(2d Ed., 1952) § 1336. 


Auited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15071 


Unrrep SraTes oF AMERICA, APPELLANT 
v. 


Dororny H. Murrey (McEtrisH), ADMINISTRATRIX OF THE 
Estate or Davin J. Murry, A/K/a Davi JaMEs MurpPsy, 
APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District 
Court for the District of Columbia entered on November 21, 
1958, which dismissed the complaint of the United States (J.A. 
4a). Notice of appeal was filed on January 16, 1959 (J.A, 4a). 
The complaint, filed on November 13, 1957, invoked the juris- 
diction of the district court under 28 U.S.C. 1845 (J.A. 2a). 
This Court’s jurisdiction rests on 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


The United States instituted this action in the United States 
District Court for the District of Columbia by filing a complaint 
on November 13, 1957, against the appellee as administratrix of 
the estate of David J. Murphy, deceased, to recover the amount 
of $7,805.76, with interest from July 25, 1957. The claim of 
the United States is based on the fact that the deceased was a 
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patient at Saint Elizabeths Hospital in Washington, D.C., from 
June 13, 1950 through December 20, 1954, the date of his death, 
having been committed as a District of Columbia prisoner pur- 
suant to the provisions of Section 24-301 of the District of 
Columbia Code as they were then in effect. (J.A. 2a).* Sec- 
tion 24-301 stated that a person so committed and his estate 
“shall be charged with the expense of his support in the said 
hospital.” The amount claimed by the United States in this 
action represents the cost of care and treatment furnished to 
the deceased during the period of his commitment to Saint 
Elizabeths Hospital (J.A. 2a). 

The Government’s complaint alleged that proof of claim was 
filed by the United States in the probate court on or about July 
25, 1957, and that the claim was thereafter disputed and re- 
jected by the appellee on or about August 16, 1957 (J.A. 2a). 
Appellee in the answer asserted that the United States had not 
stated a claim upon which relief could be granted and that the 
claim was barred in whole or in part by the statute of limita- 
tions (J.A. 3a). The answer further asserts that appellee qual- 
ified as administratrix, c.t.a., of the estate of David J. Murphy 
on January 12, 1955, in the United States District Court for 
the District of Columbia, holding a probate court, Adminis- 
tration No. 86806 (J.A. 32). It also alleges that publication 
against creditors was duly made in accordance with the appro- 
priate section of the District of Columbia Code, that claims of 
creditors were to be filed on or before July 12, 1955, and that 
the United States failed to file a claim prior to that date so 
that it is not entitled to the relief claimed (J.A. 3a). 

When the case came on for hearing upon the Call of the Cal- 
endar the district court dismissed the complaint stating that 
the “action is brought against and [sic] improper party and/ 
or is barred by the Statute of Limitations” (J.A. 4a). 


2 While the complaint refers to Section 24-302 as a basis for the com- 
mitment as well as to Section 24-301, the records of the Municipal Court 
for the District of Columbia, Criminal Division, in United States v. David 
J. Murphy, No. 480889, June Term 1950, show that David J. Murphy was 
committed before trial on information for “threats” and hence only Section 
24-301 was applicable. 

Since testator died in 1954, the 1955 amendments to Section 24-301 of 
the D.C. Code (Supp. VI) are not pertinent. 
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STATUTES INVOLVED 


The pertinent provisions of the District of Columbia Code 
(1951 Edition) provide as follows: 


§12-204 * * *. Action by the United States. 


None of the provisions of sections 12-201 to 12-203 
shall apply to any action in which the United States is 
the real and not merely the nominal plaintiff. 

§18-518 * * *. Creditors to file suit within [three] 
months from time claim is contested. 


If a claim be exhibited against an executor or admin- 
istrator which he shall think it his duty to dispute or 
reject, he may retain in his hands assets proportioned 
to the amount of the claim, which assets shall be liable 
to other claims, or to be delivered up or distributed in 
case the claim be not established; and if on any claims 
exhibited and disputed as aforesaid the creditor or 
claimant shall not, within three months after such dis- 
pute or rejection, commence 4 suit for recovery the 
creditor shall be forever barred; * * *. 

§ 18-525 * * *. Executor or administrator not respon- 
sible for claims made after distribution. 


In case all the assets have been paid away, delivered, 
or distributed as herein directed, and a claim shall 
afterwards be exhibited of which the executor or ad- 
ministrator hath not knowledge or notice by the exhibi- 
tion of the claim legally authenticated, as herein re- 
quired, he shall not be answerable for the same; and if 
he be sued for any claim and shall make it appear to 
the court in which suit is brought that he hath so paid 
away, delivered, or distributed, and the plaintiff can 
not prove that the defendant had notice as aforesaid 
before such payment, delivery, or distribution, the court 
shall not proceed to give judgment (although the 
amount of the claim against the deceased may be ascer- 
tained) until the plaintiff shall be able to show further 
assets coming into the defendant’s hands, but if the 
plaintiff shall prove notice, as aforesaid, of the said 
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claim against the defendant, judgment may be imme- 
diately given for such sum as the plaintiff ought to have 
received at the dividend, and fieri facias may issue and 
have effect, and further judgment may be given on com- 
ing in of further assets. 


§ 18-526 * * *. Notice to creditors to file claims. 


No executor or administrator who shall, after the lapse 
of six months after the date of his letters, have paid 
away assets to the discharge of just claims shall be an- 
swerable for any claim of which he had no knowledge or 
notice by an exhibition of the claim legally authenti- 
cated: Provided, That at least three months before he 
shall make distribution he shall have caused to be in- 
serted in so many newspapers as the probate court may 
direct an advertisement as follows, or fully to the follow- 
ing effect, namely: “This is to give notice that the sub- 
scriber, of , hath obtained from 
the probate court of the District of Columbia letters 
testamentary (or of administration) on the personal 
estate of .......------...---- , late of 


deceased. All persons having claims against the 
deceased are hereby warned to exhibit the same, with 
the vouchers thereof legally authenticated, to the sub- 
scriber on or before the 
they may otherwise by law be excluded from all bene- 
fit of said estate. 
Given under my hand this ————— day of 


§ 18-530 * * *. Distribution of residue. 


Whenever it shall appear by the first or other ac- 
count of an executor or administrator that all the claims 
against, or debts of, the decedent which have been known 
by or notified to him have been discharged or allowed 
for in his account, it shall be his duty to deliver up and 
distribute the surplus or residue of the personal estate 
not disposed of by any will, as hereinafter directed: 
Provided, That his power and duty with respect to future 
assets shall not cease; and after such delivery he shall 
not be liable for any debts afterwards notified to him, 
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provided he shall have advertised as hereinbefore di- 
rected, unless assets shall afterwards come into his hands 
which shall be answerable for such debts. 


§ 20-303 * * *. Special bond. 


If the executor is the residuary legatee of the personal 
estate of the testator, or provided the residuary legatee 
of full age shall notify his consent to the court, he may, 
instead of the bond prescribed as aforesaid, give bond 
with security approved by the court, and in a penalty 
prescribed by the court, conditioned to pay all the debts 
and just claims against the testator, and all damages 
which shall be recovered against him as executor, and 
all legacies bequeathed by the will, in which case he 
shall not be required to file any inventory or render any 
account. And if such bond be given by the executor, he 
shall be answerable for the full amount of all debts, 
claims, and damages that may be recovered against him 
as executor as if he were sued in his own right, and any 
legatee may recover the full amount of his legacy in a 
suit on the executor’s bond or in equity, and the giving of 
the bond shall be considered an assent to the legacy: 
Provided, That the surety or sureties in said bond shall 
not be liable for a greater amount than the penalty 
thereof. 

§ 24-301 * * *. Commitment of insane criminals to 
the Gallinger Municipal Hospital—Certification to 
the Federal Security Administrator—Confine- 
ment—Expense—Right to appeal. 


* * * whenever a person is indicted or is charged by 
an information for an offense, or is charged in the ju- 
venile court of the District of Columbia with an offense, 
and before trial or after a verdict of guilty, it shall ap- 
pear to the court, from prima facie evidence submitted to 
the court or from the evidence adduced at the trial, that 
the accused is then of unsound mind, the court may order 
the accused committed to the Gallinger Municipal Hos- 
pital for a period not exceeding thirty days, which period 
may be extended by the court for good cause shown, for 

506113—59-——2 
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examination and observation by the psychiatric staff of 
said hospital. If, after examination and observation, 
the said psychiatric staff shall report that in their opin- 
jon the accused is insane, the court may cause @ jury to 
be impaneled from the jurors then in attendance on the 
court or, if the regular jurors have been discharged, may 
cause a sufficient number of jurors to be drawn to in- 
quire into the sanity of the accused, and said inquiry 
shall be conducted in the presence and under the direc- 
tion of the court. If the jury shall find the accused to 
be then insane, or if an accused person shall be acquitted 
by the jury solely on the ground of insanity, the court 
may certify the fact to the Federal Security Adminis- 
trator, who may order such person to be confined in the 
hospital for the insane, and said person and his estate 
shall be charged with the expense of his support in the 
said hospital. * * * 


STATEMENT OF POINTS 


(1) The district court erred in dismissing this action on the 


basis of the statute of limitations. 
(2) The district court erred in holding that this action was 
instituted against an improper party. 
(3) The district court erred in entering judgment for the 
appellee. 
SUMMARY OF ARGUMENT 


The court below dismissed the action of the United States 
against appellee as administratrix of the estate of David J. 
Murphy because of its view that the claim was barred by limi- 
tations or, at any rate, that the administratrix was no longer 
answerable for this claim. While neither appellee nor the 
court below has specifically stated what provisions of the Dis- 
trict of Columbia Code purportedly bar this action, the plead- 
ings suggest that reliance was placed on Sections 18-525, 18-526 
and 18-530 of the Code. We show below that these sections 
do not constitute a bar. We also point out below that the gen- 
eral limitations provisions of Section 12-201 of the Code and 
the special limitations provisions of Section 18-518 of the Code 
are not applicable to the facts of this case. 
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With respect to Sections 18-525, 18-526 and 18-530, we 
demonstrate that these provisions would in no event constitute 
a complete bar to the claim of the United States against the 
estate and could relieve the administratrix of personal liability 
only if, prior to the filing of the claim of the United States, 
there had been a distribution of the assets of the estate made 
after the filing of an account in the probate court. The record 
in this case does not disclose that distribution has ever been 
made. And the probate court file discloses that the adminis- 
tratrix has never filed an account in the probate court. It 
follows, we submit, that the court below committed plainly 
reversible error in dismissing the Government's action. 


ARGUMENT 


The district court erred in dismissing the complaint in the 
absence of a showing that the appellee as administratrix 
had made distribution after the filing of an account in the 
probate court 


While the court below did not refer to any specific statute 
in holding that this action was either brought against an im- 
proper party or else is barred by limitations, the allegations in 
the answer suggest that the court applied Sections 18-525, 18- 
526 and 18-530 of the District of Columbia Code, supra, pp. 
3-5. It is our principal contention that the court below erred 
in relying on these sections. 

However, since the court dismissed the complaint on the basis 
of limitations without giving a specific statutory section refer- 
ence, it seems appropriate, as a preliminary matter, to point out 
that the administratrix is also clearly unable to take advantage 
of either the general limitations provisions of Section 12-201 of 
the Code or the special limitations provisions of Section 18-518. 
The general limitations provision cannot be pleaded against 
the United States in view of the clear and specific language of 
Section 12-204 of the Code that those provisions “shall not ap- 
ply to any action in which the United States is the real and not 
merely the nominal plaintiff.” And while we do not concede 
that the special limitations provision of Section 18-518 would 
ever be applicable against the United States (see United States 
v. Summerlin, 310 US. 414), it is clear that the facts of this case 
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would in no event permit application of that section as a bar. 
For Section 18-518 bars an action against an executor or ad- 
ministrator only if, after a duly exhibited claim has been re- 
jected by the executor or administrator, the claimant does not 
bring suit to recover within three months after such rejection. 
But here the administratrix rejected the claim on August 16, 
1957, supra, p. 2,7 and suit was filed by the Government on 
November 13, 1957, less than three months after the rejection 
of the claim by the administratrix. 

It is also clear, we submit, that the sections of the Code 
upon which the court apparently relied do not relieve the 
administratrix of responsibility for the claim of the United 
States in this case. While we recognize that the provisions 
of Sections 18-525, 18-526 and 18-530 of the Code do pro- 
vide a basis for limiting the liability of an executor or ad- 
ministrator for belatedly filed claims of creditors in certain 
situations, the appellee has not pleaded the facts which 
would make those liability-limiting provisions applicable. 
Moreover, we believe that appellee will not be able to plead 
or prove such facts in this case. 

An examination of Sections 18-525, 18-526 and 18-530 
shows that those limitations provisions cannot be relied 
upon by an executor or administrator unless he establishes 
that the assets of the estate have been distributed by him. 
Section 18-525 provides, inter alia, that an executor or ad- 
ministrator is not responsible for claims of creditors made 
after “all the assets have been paid away, delivered to or 
distributed” as directed in the statute. The following sec- 
tion, Section 18-526, sets forth one of the statutory direc- 
tions with respect to the distribution of the assets of the 
estate. That section states that “[nJo executor or admin- 
istrator who shall, after a lapse of six months after the date 
of his letters, have paid away assets to the discharge of just 
claims shall be answerable for any claim of which he had no 


2'The probate court file, Administration No. 86806, contains a copy of the 
denial of the claim by the administratrix on which Dorothy H. Murphy 
(McElfish), the administratrix, certified that the original rejection was sent 
to Addison M. Duval, Superintendent of Saint Elizabeths Hospital on Au- 
gust 16, 1957. 
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knowledge or notice by an exhibition of the claim legally 
authenticated” provided that at least three months prior to 
the distribution he shall have given notice by publication to 
creditors that letters of administration have been issued and 
that claims against the estate must be filed by a certain 
date. Thus, Section 18-526 modifies Section 18-525 so that 
an executor or administrator ceases to be liable for claims 
against the estate only if the distribution referred to in Sec- 
tion 18-525 has been made after compliance with the publi- 
cation provisions of the succeeding section. 

But it is clear that these provisions do not bar a claim against 
the estate or relieve the executor or administrator of liability 
for claims filed after the six-month period of administration 
solely on the ground that such claims were not filed within that 
period. At most, these provisions relieve the executor or ad- 
ministrator of liability in those instances where he shows that 
he has in fact distributed the estate, after publication, without 
notice of a claim filed after distribution. See Clawans v. 
Sheetz, 67 App. D.C. 366, 378, 92 F. 2d 517, 524; 2 Mersch, 
Probate Court Practice in the District of Columbia (2d Ed., 
1952) § 1336. However, the claim against the estate, whether 
in the hands of the executor or administrator or the distributee, 
is not extinguished and may, indeed, be asserted against the 
executor or administrator even after an initial distribution made 
in compliance with the statute if new assets come into the 
estate after such initial distribution. See D.C. Code $§ 18-525 
and 18-530. 

Here the record does not disclose that any distribution has 
been made. The answer shows only that letters of adminis- 
tration were issued to the appellee on January 12, 1955, that 
notice to creditors was duly published stating that claims to 
creditors were to be filed on or before July 12, 1955, and that 
the claim of the United States here involved was not filed until 
July 25, 1957. Moreover, there is nothing in the probate court 
records, of which this Court may of course take notice, with 
respect to the distribution of the assets of this estate. In the 
absence of any showing that appellee distributed the estate, 
we submit that the district court was patently incorrect in dis- 
missing the complaint. 


10 


While the foregoing considerations, standing alone, require 
a reversal of the judgment below, there is still an additional rea- 
son which makes it doubly clear that Sections 18-525, 18-526, 
and 18-530 of the Code do not constitute a bar to this action 
against the administratrix. Tocome within the protective fea- 
tures of these provisions it must be shown that distribution of 
the residue of the personal estate was effected after the executor 
or administrator has filed his first or other account with the pro- 
bate court? This condition appears in Section 18-530 which 
states that it is the duty of an executor or administrator to dis- 
tribute the surplus or residue of the personal estate “[w]hen- 
ever it shall appear by the first or other account of an executor 
or administrator that all the claims against, or debts of, the 
decedent which have been known by or notified to him have 
been discharged or allowed for in his accoun' .” The section 
goes on to say that after such delivery the executor or admin- 
istrator shall not be liable for any debts of which heis thereafter 
notified, unless further assets come into the estate, provided 
he has made proper notification to creditors. 

An examination of the probate court file, Administration 


No. 86806, shows that the administrator, the appellee herein, 
has not filed an account. Thus, the failure to file an ac- 
count provides a further reason for holding that the liability- 
limiting provisions of Sections 18-525 and 18-530 may not 
be invoked by the appellee in this case.* 


3 Another reason for remand is that the United States is entitled to show 
that the administratrix, who was the daughter of the decedent, had notice 
of the claim of the United States for the care and maintenance of the 
decedent. The terms of Sections 18-525, 18-526 and 18-530 would be clearly 
inapplicable if such notice were shown. 

“It is appropriate to note in this respect that the probate court file also 
discloses that the administratrix was permitted to file a bond with a special 
undertaking pursuant to Section 20-303 of the Code. Accordingly, she was 
not required to “file any inventory or render any account” in the probate 
court. It is clear that the protective provisions of Sections 18-525 and 
18-530 may not be taken advantage of by an administratrix who files a 
special bond and utilizes the permissive provision not to render any account 
to the probate court. Cf. Hawley v. Hawley, 72 App. D.C. $76, 114 F. 2d 
745. In that case, suit was brought on a bond with a special undertaking 
before there had been an action for the debt against the executrix in a 
separate action. One of the contentions of appellant there was that action 
on the bond was barred by the provisions of what is now Section 20-117 of 
the Code. This Court concluded that the requirements of that section were 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
order of the district court dismissing the complaint be re- 
versed and that the United States should be permitted to 
prove the amount of its claim. 

Grorce CocHRran Dovs, 
Assistant Attorney General. 
Ouiver GascH, 
United States Attorney. 
Morton HoLnanDeEr, 
Perer H. Scurr, 
Attorneys, 
Department of Justice. 
May 1959. 


intended to govern only actions on general bonds and the administration of 
estates as normally conducted. Similarly, we submit that provisions of 
Sections 18-525, 18-526, and 18-530 are intended to relate only to the 
normal administration of an estate and on their face are inapplicable to a 
situation, as here, where the administratrix has never filed an inventory or 
rendered an account to the probate court. 


JOINT APPENDIX 


In the United States District Court for 
the District of Columbia 


Civil Action No. 2847-57 


Unirep StTaTes OF AMERICA, PLAINTIFF 
v. 


Dororuy H. Murray (McEtrisx), Administratrix of the 
Estate of David J. Murphy, a/k/a David James Murphy 
DEFENDANT 


RELEVANT DOCKET ENTRIES 
1957 
November 13—Complaint filed. 
1958 
June 7—Answer of Defendant to Complaint. 
November 19—Case called and case dismissed (order to be 
presented)—McGuire, J. 
November 21—Order dismissing case against defendant— 
McGuire, J. 
1959 
January 16—Notice of appeal by plaintiff. 
February 16—Order extending time to and including April 
7, 1959 for filing record on appeal. 
(la) 
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[Caption omitted.] 
[Filed November 13, 1957.] 
ComPLaInt For Montes Dus THE Unitep States OF 
AMERICA 


1. This Court has jurisdiction by virtue of Title 28, United 
States Code, Section 1345. 

2. Plaintiff is the United States of America. . - 

3. Defendant, Dorothy H. Murphy McElfish, is a resident of 
the State of Maryland; is of lawful age; and is sued in her 
capacity of the duly qualified administratrix of the estate of 
David J. Murphy a/k/a David James Murphy, deceased. 

During the period June 13, 1950 to December 20, 1954 
David J. Murphy, a/k/a David James Murphy, was a patient 
at Saint Elizabeth’s Hospital, Washington, D.C., having been 
committed as a District of Columbia prisoner, pursuant to 
the provisions of Title 24, District of Columbia Code, Sec- 
tions 301 and 302. 

Defendant is indebted to plaintiff in the sum of $7,805.76 
owed to Saint Elizabeth’s Hospital by the estate of decedent. 
This amount covers the cost of care and treatment furnished 
David J. Murphy, a/k/a David James Murphy, from the 
date of his commitment, June 13, 1950 to December 20, 1954, 
the date of his death. 

Proof of claim was docketed by the plaintiff in Adm. Case 
No. 86806 on or about July 25, 1957, and thereafter the 
claim was disputed and rejected by the defendant on or 
about August 16, 1957. 

WHEREFORE, plaintiff demands judgment against the de- 
fendant in the amount of $7,805.76 with interest from July 25, 
1957, together with costs of this action. 

[Signatures omitted.] 


[Caption omitted.] 
[Filed June 7, 1958.] 
ANSWER 


First defense 


The Complaint fails to state a claim upon which relief can 
be granted. 
Second defense 


Plaintiff’s claim as allowable is barred in whole or in part 
by the statute of limitations. 


Third defense 

1. Admitted. 

2. Admitted. 

3. Admitted that the defendant is a resident of the State 
of Maryland, sui juria, and the administratrix of the estate 
of David J. Murphy. 

The defendant qualified as administratrix c.t.a. of the 
estate of David James Murphy on January 12, 1955, in the 
United States District Court for the District of Columbia, 
holding a Probate Court, Administration Number 86806. 
Publication against creditors was duly made in accordance 
with the appropriate section of the D.C. Code and claims 
were to be filed on or before July 12, 1955. The plaintiff 
herein failed to file a claim as required by law during the 
period as prescribed under the statute and, as a consequence, 
is not entitled to the relief claimed in the Complaint. 

Defendant admits that the claim as filed by the plaintiff 
on July 25, 1957, was disputed and rejected because it was 
not timely filed and was barred by law. 

WHEREFORE, the premises considered, the defendant de- 
mands that this complaint be dismissed. 


[Signature omitted.] 
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[Caption omitted.] 
[Filed November 21, 1958.] 


ORDER 


This cause having come on for hearing upon the Call of the 
Calendar, and it appearing that the action is brought against 
and improper party and/or is barred by the Statute of Limita- 
tions, it is, thereupon, by the Court this 21st day of November 
1958. 

ORDERED, that the complaint against this defendant be, 
and the same is hereby, dismissed. 

(S) Marraew F. McGurre. 

[Caption omitted.] 

[Filed January 16, 1959.] 


Notice or APPEAL 


Notice is hereby given this 16th day of January 1959, that 
United States of America hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 21st day of November 1958, 


in favor of defendant against said plaintiff. 
[Signature omitted.] 


GT. S, GOVERNMENT PRINTING OFFICE; 1959 


